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Introduction

Contrary to the first sentence of Portland Public Schools’ opening brief,
three cases have been consolidated pursuant to this Court’s July 5, 2006
Order. Those three cases are the cases identified on the cover of this brief.

These three cases present one, simple issue. Did Portland Public Schools
dismiss its custodians? The answer to that one, simple question is, yes.

Because Portland Public Schools dismissed its custodians without cause,
Portland Public Schools violated ORS 242.620 which reads, in pertinent
part, “No employee in the classified civil service who has been permanently
appointed, shall be dismissed except for cause.”

Background: Undisputed Facts and Procedural Posture

In 2002 Portland Public Schools dismissed each and every custodian then
employed, except for the few custodians fortunate enough to retire before
the ax fell on their necks. The custodians and their union, Service
Employees International Union 140 (“SEIU 140”) used every avenue at their
disposal to try to retain their jobs.

The one governmental body specially designed to determine if a
custodian’s dismissal was lawful, the Custodians Civil Service Board, heard

the custodians’ case and determined that the custodians’ dismissal was
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without cause. The Custodians Civil Service Board’s command to Portland
Public Schools to retain the custodians fell on deaf or contemptuous ears.

Finally, after years of litigation, the Oregon Supreme Court held that the
Custodian Civil Service Law - ORS 242.310 to 242.640 and 242.990 (1) has
not been repealed or made inoperative. These three cases have been returned
to the Court of Appeals for reconsideration in light of the Supreme Court’s
holding.

Summary of Argument

ORS 242.620 prohibits Portland Public Schools from dismissing
custodians “except for cause.” The term, “dismiss,” is not defined by statute.
As “dismiss” is a term commonly used and commonly understood, we look

to Webster’s Third New International Dictionary (2002) for guidance as to

its meaning. There, at page 652, it is defined to mean: “to send or remove
from employment, enrollment, position, or office.” In 2002, Portland Public
Schools told each and every one of its custodians to leave his or her
employment, position, and office'. Portland Public Schools dismissed its

custodians.

! When Portland Public Schools told its custodians to leave, Portland Public Schools gave
the custodians no reason to believe Portland Public Schools would ever voluntarily allow
the custodians to return to work as custodians. Any suggestion that Portland Public
Schools “laid off” the custodians is laughable in light of the definition of “lay off,” to wit
— “to cease to employ (a worker) usu. Temporarily because of slack in production and
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Now What?

Since the Custodian Civil Service Law - ORS 242.310 to 242.640 and
242.990 (1) has not been repealed or made inoperative, Portland Public
Schools’ dismissal, without cause, of its custodians was illegal. The cases
now before the Court of Appeals should be returned to the Circuit Court
with simple instructions. The Circuit Court should be commanded to
determine the amount of damages suffered by each custodian and to award
those damages to each custodian.

Dated this 31* day of August 2006. JAMES E. LEUENBERGER PC

James E. Leuenberger

OSB 89154

Attorney for: Don Strong,
David P. Vecsi, Richard
Brooks, Richard Reynolds,
Edward Tschida, Lonnie B.
Fleming, John Kemp, Rodney
Dale Myrick, Nannie Penn,
Leon C. Slider
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without prejudice to the worker — usu. distinguished from fire.” Webster’s Third New
International Dictionary 1281 (2002).




