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Facts Material to a Determination of Question Presented and Relief
Sought
From the effective date that Oregon Constitution Article VII was
amended in 1910, circuit courts have not been constitutional courts. While,
pursuant to Or. Const. Art VII (amended) §1, the legislature and the people
have the power to create circuit courts neither the legislature nor the people
have done so1.
Relator requests a peremptory writ of mandamus directing F. Douglas
Harcleroad, Lane County District Attorney, and his deputies to cease
seeking indictments for a non existent court.
Relator requests a peremptory writ of mandamus directing the Circuit
Judges in Lane County to cease conducting trials, to cease hearing motions,
and to cease conducting any other court business until the legislature or the
people create circuit courts.
Plaintiff seeks a declaration in quo warranto that the men and women
elected Circuit Judges in Lane County no longer exceed their authority by
exercising powers of judges in court as opposed to the powers granted
judges out of court. This declaration is sought because no circuit courts exist
in Oregon unless and until either the people or the legislature create circuit
courts pursuant to the power to create courts found in Or. Const. Art. VII
(amended), § 1.

1

To be more precise, it is possible that the legislature or the people may
have, at some time since 1910, created circuit courts. If such courts were
created since 1910, the post 1910 legislation creating circuit courts has been
repealed as no such statute is now a part of the Oregon Revised Statutes.
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Petitions for Peremptory Writs of Mandamus and for
Writ of Quo Warranto are Timely
Daniel Lyman Davis, relator and plaintiff, has been indicted in Lane
County (Appendix page 1), has demurred to the charge on the basis that no
court has jurisdiction to try a felony in Lane County (Appendix pages 2 – 4),
and no further action has been taken in his case. These petitions will still be
timely even if a Circuit Judge acts on Mr. Davis’ demurrer as no circuit
court exists in Oregon and only a circuit court in and for Lane County could
have jurisdiction to try a felony committed in Lane County.
Application to the Circuit Court is Impossible as no Circuit Court
Exists
Relator / plaintiff is barred from seeking relief from a court that does not
exist. Since no circuit court exists in Oregon, plaintiff cannot apply for relief
from a circuit court.
No Other Remedy is Available
Relator / plaintiff has no other remedy available to him other than the
remedies sought in these joint petitions. A court which does not exist has no
jurisdiction2. Since neither the people nor the legislature have created any
circuit courts since Oregon Constitution Article VII was amended in 19103
2

Mr. Davis readily admits that once circuit courts are created, they will have
the jurisdiction conferred on them by Or. Const. Art. VII (original), § 9.
Until circuit courts are created, however, they do not have and cannot have
any jurisdiction.
3
If Or. Const. Art. VII was not amended in 1910, as argued by the plaintiff
in Lincoln Loan Company v. City of Portland, S. Crt. No. S51666, these
joint petitions have no merit and this court has no jurisdiction to even
consider them since this court’s power to entertain original petitions for
writs of mandamus and quo warranto were conferred on this court by Or.
Const. Art. VII (amended), § 2.

Petition Page 3 of 5

and since a court must exist in order to have jurisdiction, any proceedings in
any tribunal calling itself a circuit court would be a sham and a fraud.
Mr. Davis is not and should not be required to participate in a fraudulent
proceeding before he is allowed to petition this Supreme Court for a
determination that the court the State of Oregon has indicted him into does
not exist.
Memorandum of Law
From 1859 until 1910 Oregon had Circuits Courts. See Or. Const. Art.
VII (original) § 1. From 1859 to 1910 the Circuit Courts had “[a]ll judicial
power, authority, and jurisdiction not vested by [the Oregon Constitution], or
by the laws consistent therewith, exclusively in some other Court.” See
Oregon Constitution Art. VII (original) § 9.
In 1910 the people of Oregon revised and amended Article VII of the
Oregon Constitution. In particular, the 1910 measure eliminated “Circuits
Courts” as constitutional courts.
Oregon Constitution Art. VII (amended) § 1 reads:
“The judicial power of the state shall be vested in one supreme
court and in such other courts as may from time to time be created by
law. The judges of the supreme and other courts shall be elected by
the legal voters of the state or of their respective districts for a term of
six years, and shall receive such compensation as may be provided by
law, which compensation shall not be diminished during the term for
which they are elected.”
From the effective date of the 1910 measure to the present, no provision
of the Oregon Constitution creates a circuit court. There is no statute that
creates a circuit court4. Therefore, no circuit court exists in Oregon.
4

The legislature has created the court of appeals (ORS 2.510) and the tax
court (ORS 305.405). The legislature has also authorized municipalities to
create municipal courts (ORS 221.336). Municipalities have created
municipal courts. See, for example, Springfield Charter Section 22(1). It
cannot be said that the legislature does not know how to create courts or that
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Mr. Davis recognizes that if and when the legislature or the people
creates a circuit court or circuit courts, such court or courts will obtain the
jurisdiction granted them by Oregon Constitution Art. VII (original) §9. That
creation has not yet occurred.
Mr. Davis recognizes that men and women have been elected Circuit
Judges. The mere fact that such men and women have been elected Circuit
Judges does not grant them the authority to try cases absent a court to try the
case in. ORS 1.230 “Powers of a judge out of court. A judge may exercise,
out of court, all the powers expressly conferred upon a judge as
distinguished from a court, and not otherwise.”
Prayer
Relator, Daniel Lyman Davis, prays for a peremptory writ of mandamus
directing F. Douglas Harcleroad and his deputies to cease and desist from
seeking or obtaining indictments to initiate felony prosecutions in any circuit
court until a circuit court is created in and for Lane County.
Relator, Daniel Lyman Davis, prays for a peremptory writ of mandamus
directing the men and women who have been elected or appointed Circuit
Judges in Lane County, Oregon to cease and desist from hearing and
deciding motions, trying cases, or in any other way acting as if they are
presiding in a court of law until a circuit court is created in and for Lane
County.
Plaintiff, Daniel Lyman Davis, prays for quo warranto declaring that the
men and women who have been elected or appointed Circuit Judges in Lane
County, Oregon have no authority to exercise any powers conferred upon a

the legislature has not created courts. It just has not created a circuit court as
of now.
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court as distinguished from the powers conferred upon a judge until such
time as a circuit court is created in and for Lane County.
Dated this 3rd day of January, 2006.

JAMES E. LEUENBERGER PC

________________________
James E. Leuenberger
OSB 89154
Attorney for Relator / Plaintiff,
Daniel Lyman Davis
Certificate of Delivery
I certify that I have delivered or will deliver a true copy of this
document to counsel listed on the title page by hand delivery on January 3,
2006.
James E. Leuenberger
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FOR LAME COUNTY

Inthe Circuit Court of the State of Oregon forLane Wty

. . .-

THE STATE OF OREGON,
Plaintiff,
vs.

INDICTMENT

DANIEL LYMAN DAVIS,
Defendant.

2005 17842

'he above named defendant is accused by the Lane County Grand Jury of the crime of:
FLEEING OR ATTEMPTING TO ELUDE POLICE WITH VEHICLE
ommitted as follows:
'he defendant, on or about August 30,2005, in Lane County, Oregon, being an operator of a motor vehicle upon a
mblic highway or premises open to the public, and having been given a visual or audible signal to stop by a
imuing police officer who was wearing a &form, prominently displaying the officer's badge of office, or who wa
iperating a vehicle appropriately marked showing it to be an official police vehicle, did while still in the vehicle
inlawfully and knowingly flee or attempt to elude said officer; contrary to statute and against the peace and dignity
if the State of Oregon.
DATED December 2,2005 at Eugene, Lane County, Oregon.

)RS 811.540(lA)/Class C Felony

F. DOUGLASS HARCLEROAD, District Attorney
7

Vimess examined:
ilichael Lee
)OB:
)A NO.
bntrol:

09/21/1944
05-6679
41257909

By:

'~homas A. Hehens. OSB 80260
Assistant District ~ t t o r n e ~

Tom.Hennens@co.lane.or.us

Alternate Foreman of the Grand Jury
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1
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3
4

IN THE CIRCUIT COURT OF THE STATE OF OREGON

5

FOR THE COUNTY OF LANE

6
7

THE STATE OF OREGON,

8

Plaintiff,

9

AMENDED DEMURRER
(Oral Argument Scheduled for January
3, 2006 at 11:00 a.m. before the
Honorable Karsten H. Rasmussen)

vs.

10
11

Case No. 20 05 17842

DANIEL LYMAN DAVIS,
Defendant.

12
13

Defendant, by and through counsel, demurs as follows.

14

Points and Authorities

15

This demurrer is pursuant to ORS 135.630(1) which reads: “The defendant may demur to

16
17
18
19

the accusatory instrument when it appears upon the face thereof: (1) If the accusatory instrument
is an indictment, that the grand jury by which it was found had no legal authority to inquire into
the crime charged because the same is not triable within the county.”
The reason the crime alleged cannot be tried within Lane County is, the crime alleged is a

20
21

felony and Lane County does not have a Circuit Court1.
From 1859 until 1910 Oregon had Circuits Courts. See Oregon Constitution Art. VII

22
23
24
25
26

(original) § 1. From 1859 to 1910 the Circuit Courts had “[a]ll judicial power, authority, and
jurisdiction not vested by [the Oregon Constitution], or by the laws consistent therewith,
1

Neither a justice court nor a municipal court is empowered to try felonies. ORS 51.050(3); ORS
221.339(3). Defendant is not aware that Lane County currently has a County Court or County
Court Judge or whether such a court would be empowered to try felonies.

JAMES E. LEUENBERGER, PC
4800 SW MEADOWS RD, STE 300
PO BOX 1684
LAKE OSWEGO, OR 97035
503 542 7433 voice
503 419 6415 fax
jim@fights4rights.com
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exclusively in some other Court.” See Oregon Constitution Art. VII (original) § 9.

2
3

In 1910 the people of Oregon revised Article VII of the Oregon Constitution. In particular,
the 1910 measure eliminated “Circuits Courts” as constitutional courts.

4

Oregon Constitution Art. VII (amended) § 1 reads:

5

7

“The judicial power of the state shall be vested in one supreme court and in such other
courts as may from time to time be created by law. The judges of the supreme and other
courts shall be elected by the legal voters of the state or of their respective districts for a
term of six years, and shall receive such compensation as may be provided by law, which
compensation shall not be diminished during the term for which they are elected.”

8

From the effective date of the 1910 measure to the present, no provision of the Oregon

9

Constitution creates a circuit court. There is no statute that creates a circuit court2. Therefore, no

6

10

circuit court exists in Oregon.

11

Defendant recognizes that if and when the legislature or the people (by referendum or

12

initiative) creates a circuit court or circuit courts, such court or courts will obtain the jurisdiction

13

granted them by Oregon Constitution Art. VII (original) §9. That creation has not yet occurred.

14

Defendant recognizes that men and women have been elected to be Circuit Judges. The

15

mere fact that such men and women have been elected Circuit Judges does not grant them the

16

authority to try cases absent a court to try the case in. ORS 1.230 “Powers of a judge out of court.

17

A judge may exercise, out of court, all the powers expressly conferred upon a judge as

18

distinguished from a court, and not otherwise.”

19

Because of the nature of this demurrer, which asserts that the court in which the demurrer is

20

filed is not a court that actually exists, defendant is also filing a petition for writ of mandamus in

21

///

22

///

23
24
25
26

2

The legislature has created the court of appeals (ORS 2.510) and the tax court (ORS 305.405).
The legislature has also authorized municipalities to create municipal courts (ORS 221.336).
Municipalities have created municipal courts. See, for example, Springfield Charter Section 22(1).
It cannot be said that the legislature does not know how to create courts or that the legislature has
not created courts. It just has not created a circuit court as of now.
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the Supreme Court to seek a writ of mandamus directing the Lane County District Attorney to

2

stop seeking indictments into a non existent court.

3

Dated this 20th day of December, 2005.

JAMES E. LEUENBERGER PC

4
5
6

James E. Leuenberger OSB 89154
Attorney for defendant

7
8

Certificate of Delivery

9

I certify that I mailed a true copy of this document to the Lane County District Attorney’s
Office, 125 E 8th Ave Rm 400, Eugene, OR 97401.

10
11

James E. Leuenberger
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